
the alternatives proposed by the State and those proposed alternatives should be found to be

available by the Secretary in accordance with past decisions. See Yeamans Hall Club Appeal,

supra, at 13; A. Elwood Chestnut Appeal, supra at 13,

"In order to reach a determination as to whether the alternative identified by the [State] is

reasonable (economically feasible), [the Secretary] must weigh the increased costs of the

alternative against its environmental advantages." Yeamans Hall Club Appeal, supra at 16. "First,

[the Secretary] must consider and evaluate the increased costs to the Appellant of implementing the

alternative proposed by the [State]." Id. at 17.

With regard to the presently available alternatives, Barnes Nursery has never disputed that

County Water is an available alternative source of water. Instead, Barnes Nursery has asserted,

and continues to assert, that County Water is too expensive. (Administrative Record, Appellant's

Supplemental Information, December 3, 2002, pg. 6) However, Barnes Nursery's claims are

suspect because its figures are based on its inquiry "to the Erie County Sanitary Engineer as to the

availability of County water to replace the 350,000 gallons/day now being pumped from the bay."

(Administrative Record, Appellant's Supplemental Information, December 3, 2002, pg. 6)

Barnes Nursery's professed costs are suspect because Barnes Nursery does not use 350,000

gallons of water per day, not even, during its "growing season." (Administrative Record,

Appellant's Supplemental Information, December 3, 2002, pgs. 4 and 6)

Pursuant to Ohio Revised Code Section 1521.16, any owner of a facility with the

capacity to withdraw more than 100,000 gallons of water daily, must register such facility with

ODNR's Division of Water and submit annual reports listing actual water withdrawals and return

u
flows. (Ohio Revised Code Section 1521.16) Barnes Nursery registered its facility at this site by

State of Ohio Water Withdrawal Facility Registration Fonn No. 02091, received by ODNR's

,

f"
J
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Division of Water on June 19, 2001. (State's Final Brief, Barnes Nursery's Water Withdrawal

Facility Registration Fonn, Exhibit ll) On February 14, 2002, ODNR's Division of Water

received Barnes Nursery's Water Withdrawal Report for the year ending December 31, 2001.

(State's Final Brief, Barnes Nursery's Water Withdrawal Report for 2001, Exhibit JJ)

According to Barnes Nursery's 2001 Water Withdrawal Report, the maximum amount of

water withdrawn, and also the maximum amount of water returned, by Barnes Nursery in the

year 2001 took place during the month of August. (State's Final Brief, Barnes Nursery's Water

Withdrawal Report for 2001, Exhibit J1) Barnes Nursery reported that during its 31 days of

operation in August 2001, it withdrew 8,749,821 gallons of water and returned 5,249,892 gallons

of water. (State's Final Brief, Barnes Nursery's Water Withdrawal Report for 2001, Exhibit JJ)

In other words, by dividing the respective reported amounts of water withdrawal and return flow

for the month of August, by the reported 31 days that the facility was in operation during that

month, Barnes Nursery withdrew an average of 282,252 gallons of water per day and returned an

average of 169,351 gallons per day, leading to an average net removal of approximately 112,901

gallons of water per day in August 2001.

During the other months of 2001 Barnes Nursery's reported water usage ranged from

somewhat less than that reported in August (July, June and April), to substantially less (March,

May, September, October, and November), to nonexistent (January, February and December).

(State's Final Brief, Barnes Nursery's Water Withdrawal Report for 2001, Exhibit JJ) Lest there

be any concern about the accuracy of its reported infomlation, Barnes Nursery indicated on its

2001 Water Withdrawal Report that both its water withdrawal amounts and return flow amounts

were based on metered readings. (State's Final Brief, Barnes Nursery's Water Withdrawal

Report for 2001, Exhibit J1)
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Yeamans Hall Club Appeal, supra at 18. As discussed at length above, USFWS, USEP A, Ohio

EP A and ODNR have collectively detennined that the proposed activity will provide no

environmental advantages to this wetland site, but rather will result in serious adverse impacts to

the wetlands and to the threatened and endangered species for which it provides critical habitat.

The USFWS again distills these facts most compellingly in its comments to the Secretary on this

appeal as follows:

"Due to the value of this area as one of Ohio's last remaining intact coastal wetland
systems, including its value to piping plovers, bald eagles, and other fish and
wildlife resources, the Service recommends that the U.S. Department of Commerce
reject the appeal submitted by Barnes Nursery, Inc."

(Administrative Record, U.S. Fish & Wildlife Service Response to Request for Comments,

December 27, 2002, pg. 3)

In weighing the clearly affordable costs of the alternatives discussed above to Barnes

Nursery, against the enOmlOUS environmental gain of restoring and preventing further damage to

this critical resource, it is clear that either of these alternatives should be deemed reasonable by the

Secretary, particularly when the proposed activity offers no benefit, but only continued, significant

harnl to this delicate ecosystem. Therefore, as there are reasonable alternatives to the proposed

activity available to Barnes Nursery which would be consistent with Ohio CMP, Barnes Nursery

has failed to achieve the final requirement for federal override and the Secretary should refuse to

override the State's Objection.
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III. CONCLUSION

For the reasons established above, the State of Ohio, Department of Natural Resources

respectfully requests that the Secretary dismiss Appellant's Consistency Appeal for good cause

pursuant to either 15 CFR 930.129(a)(2) or 15 CPR 930.129(a)(5) or, in the alternative, uphold

and refuse to override the State's Consistency Objection, as Appellant has failed to present

sufficient evidence that its proposed activity is consistent with the purposes and objectives of

f'
federal Coastal Zone Management Act.

Further, the State respectfully requests that the Secretary expressly advise the Corps that,

pursuant to CZMA regulations, it may not issue any after the fact approval of this partially

The Corps hascompleted project nor any approval for the proposed completion of this project.

f :
recently notified the press that it will "carefully review" the final decision of the Secretary in this

appeal "before making an informed decision on how to proceed" regarding Barnes Nursery's

partially completed and unauthorized project. (State's Final Brief, Corps Email, April 1, 2003,

r~
Exhibit LL) Such a reminder from the Secretary is particularly necessary given that the Corps has

publicly stated that "it is unclear what would be done with the unfinished irrigation channel," and

Barnes Nursery has already infonned the press that it hopes to maintain and continue to use the

unauthorized project. (State's Final Brief, Toledo Blade and Sandusky Register newspaper articles,

April I, 2003, Exhibit CC)

Finally, though the State of Ohio recognizes that the Secretary does not have the authorit;y

to order that the Corps require the Appellant to restore the unauthorized project area to its

preconstruction condition, it is not beyond the authority of the Secretary to recommend to the

Corps that the project area be restored to the condition it was in prior to the occurrence of Barnes

i '
;
j Nursery's unauthorizable activities. On the basis of the unanimous positions of every other Federal
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and State agency with authority over this project, the State of Ohio requests that the Secretary take

such action. If the project can not be authorized by the Corps, it is an elementary deduction for the

Corps to make within its own authority, that the channel can not continue to exist, unauthorized

and unauthorizable, within the waters of the State of Ohio and the United States of America.

Respectfully submitted,

JIM PETRO
ATTORNEY GENERAL

£/
CYNTHIA K.
JOHN P. BARTLEY (0039190)
Assistant Attorneys General
Fountain Square, Building C-4
Columbus, Ohio 43224
(614) 2()5-6395

Counsel for
State of Ohio,
Department of Natural Resources
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We hereby certify that a true copy of the foregoing Final Brief of the State of Ohio.

Department of Natural Resources, was served by Regular U.S. Mail, postage prepaid, this 4th

day of April, 2003, to:

Steven D. Bell
Attorney at Law
The Simon Law Fil11l, LLP
1717 Penton Media Building
1300 East Ninth Street
Cleveland, Ohio 44114

Counsel for Appellant
Barnes Nursery, Inc.

Michael G. Montone
Regulatory Branch
U.S. Arm)' Corps of Engineers
1776 Niagara Street
Buffalo, New York 14207
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Lazarus Government Center
122 S. Front Street
Columbus, OH 43215-1099

TELE: (614) 644-3020 FAX: (614) 644-2329f,

f1 INTEROFFICE COI\IfMUNICA nON

TO: Kim Baker, Ohio Department of Natural Resources /' I?

f. .l-> ~
John Mack, Wetland Ecologist, 401/Wetland Section, through Randy Bo~que,
Manager, 401/Wetland Section

FROM:

DATE: March 25, 2003

cc: Laura Fay, DSW, Cynthia Frazzini,' AGO, Dan Martin, AGO

RE:

Ohio EP A comments on the CZMA Consistency Appeal of Barnes Nursery, Inc.

The Ohio Environmental Protection Agency (Ohio EPA) received an after-the-fact Section 401
Certification application to authorize the construction of a 1500 foot long by 50 foot wide by 5
foot deep water storage channel and to side cast spoil from this excavation in a high quality
barrier-beach lagoon coastal marsh in Lake Erie (Sheldons Marsh).

The Ohio EP A has detennined that Sheldons Marsh is a Category 3 wetland under Ohio
Administrative Code (OAC) Rule 3745-1-54. Category 3 wetlands have superior hydrologic,
habitat, and/or recreational functions. Sheldons Marsh is superior in all three respects: it is one
of only three remaining, hydrologically unrestricted barrier,.beach lagoon wetlands in Ohio; it is
documented breeding and migratory habitat for waterfowl and migratory songbirds; the barrier
beach has been designated critical habitat for the Great Lakes piping plover; it is habitat for other
state and federal threatened and endangered species; and, it is a well known and highly utilized
nature preserve.u
The Ohio EP A proposed to deny the Section 401 Certification application submitted by Barnes
Nursery, Inc. and Barnes Nursery, Inc. filed a timely request for an adjudication hearing before
an Ohio EP A hearing examiner contesting the proposed denial. The hearing in this matter is
scheduled to begin on April 7, 2003. After the hearing, the hearing examiner will prepare a
Report and Recommendation to the Director of the Ohio EP A and a final decision will be made
regarding the proposed denial.

Given the pendency of the state proceeding and the close nexus of facts between the hearing at

~ ,

LJ.

Bob Taft. Governor
Maureen O'Connor. Ueutenant Governor

Christopher Jones. Director

* Printed on Recycled Paper

State of Ohio Ramonmental Protection Agel
~c: \D) l

IlAILI~GADORE~

P.O. Box 1049

Ohio EP A and the CZMA consistency appeal, we are unable to comment in more detail at this
time.
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TOLEDO BLADE
[F/{OM INTERNET PAGE 4/1/03]

Nursery halts bid to take water from
bay Firm'drops appeal in irrigation

project

f~

fI

11,1' S(('I'(' "fI,'ph.I', ,'('!lrll".jh'"
II UI~ON, Ohio -'I'ltc owncrs of Uumcs Nurscry ycslcruuy uroppcu

their light 10 win slulC upprovur 10 complete a half-linishcd irrigation
ditch into Ihc Sandusky Day.

Thc compuny wus schcdulcd for a hcaring ncxl wcck bcforc Ihc
Ohio 1:IIvirlllmlcntal Proleclion Agc!lcyon itsappcal of Ihc agcncy's
uccisiUlI t\I dCllY a walcr \)ualily pcmlit.

Opponcnts of Ihc projccl had argucd Ihut the parlially dug canal
could dcstroy wetlands in lhc ncarby Shcldon Marsh Slulc Nulurc

Prcscrvc,
~harlln l1arnl':;, wifc of nursl:ry OIvnl:r Rohcrl l1amcs, said Ihl:

ulnlpany dccidcd to cui il:; losscs allcr spcnlling "hun\lrl:ds \Ir

lhousands or dollars" on Ihc irrigation projccl sincc 2000.
"'1 is ccrlainly important 10 our company, our family, our

I:mployel::;, but WI: al:;o know Ih.11 il could bc Yl:ars in appcals, and ,II
tllc I:nd, hl' J1\1\\'lIl:rl: dillcrl:nt than wllcrc wc arc now," :;lIc said.

Mrs. Uamcs also cilcd a slowing cconomy us a factor. Sllc s:lid Illc

comp:lny "will I:lkc a diffcrcnl dircction" Ih:ll could includc scaling
back opcr:llions.

"II's a good possibilily, but not for surc," shc said. "Wc'rc looking

al olhcr allcmalivcs. Wc havcn'l dccidcd anylhing,"
Aboul 150 fuil-limc, pcrmancnt cmployccs work for thc nurscry,

plus as many OJS 50 scOJsonal workcrs.

'I'ltc Army Corps of Enginccrs grunlcd 13OJrncs a pcrmil in Junc,

ZOOO, 10 dig OJ GO-foot widc channcl into Ihc bOJY, Ihcn ordcrcd Ihc

cumpany to sl'op work OJ month latcr. lllc fcdcral agcncy lalcr rcvokcd

Ihc pcmlit, Ihcn gOJvc Ihc company pcrmission in Dcccmber, 2001, 10

complclc Ihc projcct,subjccttowatcr-quality ccrlificalion from Ohio
EPA.

In April, 2002, Ihc slOJlc agcncy dcnicd Darncs's applicafion ror a

Scctiun 40 I walcr-quality ccrlilication, and Ihc company appcaicli.
'Illc cllanncl would supply 350,000 gallons ofwalcr a day from cast

San\lusky Llay 10 III.: nurscry in lluron.
In its dcnial of thc pcnnit, EP A citcu marc tllan a uozcn scctions or

tllc Ohio Administrulivc Code that it said would bc violalcd by
complclion of Ihc projcct... Thc agcncy s:lid thc nurscry failcd to
ucmonslralc a compclling nccd for Ihc irrigOJlion ditch or that Ih.:
projcci would not harm ncarby wcllands and cndangcrcd spccics in

Sh.:ldon Marsh.
Mrs. Oamcs dispulcd Ihc Sl:llc's lindings on Ihc wcllands.
"Wc'vc spcnl a considcrablc amount of rcsourccs 10 show, willI

good scicncc and !::oOli rcporling, that wc h:lvc donc nolhing ncgulivc
10 impact ii," shc saiu.

I-IC:lt/lcr Laucr, :I spokcsman for Illc EPA, s:lid thc ugcncy W:lS

caught off guard by the nurscry's withdrawal of ils:lppcal.
"A lot of pcoplc hcrc w.:rc surpriscd," she S:lid, "Pcoplcurc 1:llking

ovcr what Ihe ncxl SICps arc going 10 bc."
Ms. L:lucr s:lid Ihc Corps of Enginccrs' dccision g:lvc Darncs a

clloicc: Apply ror Ihc w:llcr-qualily pcrmillhrough EPA or rcslorc thc

silt oflhc ditch 10 its original condition,
Mikc Montonc, thc Corps of Enginccrs' projccl managcr wllo is

handling Ihc Damcs Nurscry case, could not bc rcachcd for commcnt

ycslcrd:lY.
Ms. L:lu.:r said it was unclcar what would bc donc with th.:

unlinishcd irrig:ltion cll:lnncl.
Mrs, l3amcs said Ihc comp:lny hopcs 10 conlinuc using Ihc ditch.
"Wh:ll Ihc c:lnal offcrs us is ;I scven-d:lY rcscrvoir right now or

irrig:llion walcr, :lnd ihc only way this rcservoir gcls filled is whcn ~he
bay rills up with w:ltcr .,. mostly through thc cncrgy of walcr moving

into Ihc bay with Ihe wind," shc said.
WillI Lakc Eric's w:ltcr Icvcls down, "Ihcrc wcrc many days I:lsi

ycar Ihcrc would havc bccn lillic or no watcr in Ihc intakc channcl if

:hat canul h:ldn'l bccn Ihcrc," shc said,
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Barncs drops OEPA appeal after 3 years
/Jy AIIIIIUchcln(.\'(J/I, slcifr\I"'il~"

Ancr ;\ scrics or unsucccssrul bids to build :In irrig:llion ch:lnncl
tllrougll ~1l M;lrsll SI;IIC N;lturc I'rcscrvc, Oarncs Nurscry
\ll1icials 1I;\vc \lcci\lc\1 nut IU urguc thcir C;lSC bcrorc thc Ohio
Envirunmcnl;ll I'rutcction Agcncy at ;In April 7 hc:lring in Columbus.

SPOkCSwolil;1n Sharon [}amcs S:lid Oarncs Nurscry wilf not pursuc
it:; C;lSC to lIuild ;In irrigation chal)lIcl through Shcldon Mursh St:ltc
mlllirc l'r\'Sl'rVI:, (1{I:j:islcr lill' I'hol\l)

L3;1rlll:~ Nurscry sPOkCSW\lmall Sh;lr\11I IJ;lrncs ;lnnounccd Monday
lhc company dccidcd not 10 pursuc rurthcr its appc:ll with Ihc OEP A,

"'111C company has cilrcrully wcighcd thc cost, p:lrticularly thc
human rcsourcc co:;l, or pursuing this m:lttcr and dccidcd it is not in
thc bc:;t b\I~i11c:;s iolcrcsl \If Ihc comp;lllY to go ror\V:lrcl," O:lrncs s;lid

in n prcpnrc\l sl;ltcmcol fnxcu 10 thc I{cgistcr MOlld;lY,
Last spring, tllc Ol:PA dcnic\1 thc nurscry's pcrmit ;lpplic;ltion 10

allow it to continuc ils work on an irrig:ltion ditcll ulrcudy bcgun on

O;lmcs' propcrty, 1nc nurscry appc:llcd 1hc dccision,
1nc issuc has bccn hotly conlcstcd sincc Ihc nurscry first rcccivcd

pcrmissioll to b\lild tllc ch;lnncl rrom thc U,S, Army Corps or

Engillccrs in Junc 2000.
lnc Corps rcscindcd its approval u ycar latcr --I:lunching thc two-

yc;lr b;lItlc bctwccn lJ:lrilCS Nurscry ;lnd OEI'A --uncr Ihc ch:lnncl was
pnrtiully constructcd, bccausc or possiblc damugc to Shcldori Marsh,
cI;lssilicd as onc orlhc most pristinc wctlands in thc statc. ,

13urncs cstimutcd that Ihc Ihrcc-ycar fight h:ls cost thc comp:lny

S250,{)OU to S)OO,OOO.
"I pcrsonally spcnthugc amounts or timc on thc pcrmit application

proccs:;," sllc s;lid. "Tllc most disappointing part oflhc wholc thing h:lS

bccn tllc proccss itsclr,"
"Thc ractthat wc'vc madc this dccision isu rclicr," Oarncs s:lid.
(3arncs suid thc company tun now movc ror\v:lrd With othcr plans

for Ihc busincss.
"I{ulhcr tllan using our rcsourccs for :I Icngthy :lppcal proccss, wc

will bc conccntruting our cnorts toward rcdirccting lhc company's

ruturc," Ourncs s:lid.
(3arncs was optinustic about Ihc company's fulurc, dcspilc thc

disappointing outcomc of Ihc appcal, .
"Wllcrc thc c\Jmpany gocs will bc our dccision --without this

h.lnging \)Vcr \)ur IIC.I\ls, wc C.III C\lnccolralc un tllc futurc," lJurncs

said.
"Wc wcrc ablc to grow :IntI cxpund bcrorc bcc:lusc wc had :lCCCSS 10

lukc w:llcr. Wc'vc ncvcr said wc would closc --wc'rc still a viable
company. (3utlhis will havc un impact on our busincss --it will change
our volumc, huw wc ordcr, what wc choosc to grow," Ourncs said.

"Wc'rc starting to gathcr u tcum 10 look atsomc long :lnd short-tcrm
pl;ins. Wc'rc still committcd 10 this arcu," Oamcs said. "Oullhc lack of

wutcr will ch;ingc lIu\v wc do busincss."
O;irncs suidthc c;inal did no harm to thc marsh.
"Oarncs Nurscry will always maintain Ihul our hydrology projcct.

complctcu on privatc propcrty, in IIU way ncgutivcly impaclcd Ihe
udj;iccnt sl.lIc nuturc prcscrvc. In ract, we lIavc shown Ihe projccl'S
posilivc crfccl on tllc coustul m:lrshl:lnd," Barncs said.

(3;irncs, whosc lIusb:lnd, Oob, owns Ihc nurscry, has said thc
cll;lnncl, \vllicll providcs irrigation ror about 15 or thc nurscry's 100

acrcs, savcd scvcralacrcs in thcsummcr of2001.
According to Illc OEPA, digging thc channcl has arrcctcd 5.05 acrcs

\Ir Shcldon Mursh's 46) acrcs,
"Evcn ir il was fivc out or 5,OU(), Ihc fact is that whcn you'rc t:llking

about un ccosyslcm Ih:ll is of u qu:llily that Shcldon Marsh is --thc
vcry fact lhut it is so divcrsc und it is rurc in Ohio --wc try not to lose

any ;lcrc~lgc," OEI'A spokcswoman Ilcuthcr Luucr said last April.
Mikc Muntonc, U.S, Army Corps of Enginccr' spokcsman ror the

l3un'uhJ District, \Iid not rcturn Rcgistcr phonc c:llIs.

, , ., ,



OHIO DEPARTMENT OF NATURAL RESOURCES
DIVISION OF GEOLOGICAL SURVEY

(1

MEMORANDUM

DATE: 2 April, 2003[ ~

.. TO: KIM BAKER, REALM

FROM DON GUY, Lake Erie Geology Group

RE:

Consistency Appeal ofBames Nursery, Inc.

Page references refer to the December 3, 2002 letter from Barnes to Holt.

Page 2, paragraph 4 -.A short channel and ponds were constructed along the south side of the
marsh before 1968 (figure 1). A north-south channel, about 500 feet long and 10 to 15 feet wide,
was added in the early 1970s (figure 2) as noted in Barnes' letter of December 3, 2002. Between
1973 and 1997 there was little change to this north-south channel (figure 3). By August 21,2000,
this north-south channel had been widened and extended northward and westward, and a second
north-south channel had been excavated 250 to 300 feet east of the fIrst north-south channel
(figure 4). This second channel extends more than 450 feet northward and is about 15 feet wide.
Sediment excavated from the second channel appears to have been sidecast to either side of the
channel, forming two low, intermittent ridges that rise above lake level (figures 4 and 5).

Natural drainage features south of the marsh in East Sandusky Bay trend at compass headings of
5 to 450 (north northeast) (figures 6 and 7). This drainage pattern extends into the marsh creating
an irregular shoreline where drainage divides form promontories extending beneath lake level.
To the extent that the excavated channels mentioned above trend northward, they approximate
this natural drainage pattern. However, the long ditch and dike that extend generally east west
truncate this natural drainage pattern (figures 6 and 7).

At one time a meandering channel, locally known as the Black Channel, extended along the
backside of the barrier beach. This channel is shown on Judson's (1926) map of the East Bay
Sporting Club (figure 8) and on the 1937 aerial photograph. A second meandering channel
located about 1200 feet south of the Black Channel can also be seen on the map and aerial
photograph. As migration of the barrier beach covered the Black Channel in the mid 1980s,
exchange of water between lake and marsh transferred to this second channel, and another
channel formed along the backside of the barrier beach provides for exchange of water with the
eastern part of the marsh. These channels are clearly visible on aerial photographs taken on
August 21,2000 and on April 4, 2001 (figures 9 and 10).

Ui
f

Page 3, paragraph 3 -Vegetation may provide protection from erosion due to sm:face run off.
However, vegetation does not provide long-term protection from wave attack. At present lake
levels, even small waves generated by northerly winds blowing across the shallow open water of
the wetland have caused local erosion along the face of the "dike" (figures 11 and 12). At higher
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lake levels, especially during stonn surges generated by northeast stonn winds, wave activity will
be greater and erosion will likely occur even if the dike is vegetated.

Formation of wave-cut scarps is not restricted to the dredged sediment making up the dike or to
unvegetated clays. In the mid-1980s, a similar low (about O.5-foot-high) wave-cut scarp in
cohesive clays was observed amid wetland vegetation in several locations along the shoreline onthe south side of the wetland. '

Page 5, paragraph 3 -The first quote from Stout and others (1943) is correct. The
second quote omitted the word "water"; the text reads:

"Possibilities: The chiefwater resources are the Huron
River and Lake Erie ".

Stout, W., VeT Steeg, K., Lamb, G.F., 1943, Geology of water in
Ohio: Ohio Geological Survey Bulletin 44, p 279.~

Please note that the authors describe the Huron River or Lake Erie as Rossible water sources, but
do specifically recommend them as sources.

Later in the appellant's paragraph, the appellant quotes material extracted from a paragraph in
chapter 1 of Stout and others (1943). The full paragraph reads (material quoted by the appellant
is in boldface type):

"At present, water in large quantities is indispensable for our
great industrial plants, for sanitary purposes, and for domestic
consumption. It is also of vital interest for flood and drought
control; for its effect upon erosion; for support of soil moisture
for plant growth; for its usefulness on the farm, dairying,
irrigation, spraying, etc.; for military purposes both in peace
and war; for air conditioning of homes, stores, and factories; for
recreational purposes; for wild life both in the streams and on
the land; and for the maintenance of scenic beauty in cascades,
falls, streams, lakes, and reservoirs. Civilization is more and
more dependent on this great natural resource. "

Stout, Wilbur, 1943, The Water Supply of Ohio, Chapter 1, pp.
17-18 in Stout, W., Ver Steeg, K., Lamb, G.F., 1943, Geology of
water in Ohio: Ohio Geological Survey Bulletin 44, 694 p.

Please let me know if you have any questions regarding this material.

encl: Scanned images (pdffile) of pertinent pages from Stout and others, 1943
Figures 1 to 12.

u
cc: Cynthia Frazzini, AG

Constance Livchak, Division of Geological Survey
Thomas Berg, Division of Geological Survey

j f
li
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Figure 1.- Aerial photograph showing channel and ponds in 1968. Lake level was about 571.4
feet (IGLD 1985).
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Figure 2. -Aerial photograph showing channel in 1973. Lake level was about 573.9 feet (IGLD,
1985).
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Figure 3. -Aerial photograph showing channel in 1997. Lake level was about 573.5 feet

(IGLD 1985).

r:.

u

r

i;

~',

l r,
.!

Page 5 of 13



01
f

U

r f
l..

U

n
f ~
! [, ~
lJ

I r Page 6 of 13

Figure 4.-- Aerial photograph taken August 21, 2000 showing second channel excavated to east of main
channel. Note sediment sidecast along channel. Lake level was about 571.8 feet (IGLD 1985).
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Figure 5.-- Aerial photograph taken April 4, 2001 showing second channel excavated to east of main
channel. Lake level was about 571.1 feet (IGLD 1985).
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Figure 6.--Section of Huron 7.50 quadrangle map showing topography and
drainage pattern south of marsh.
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Figure 7.-- Aerial photograph taken October 31, 1937 showing drainage pattern in and south of marsh.
Dashed lines show approximate location of channels excavated in 2000. Lake level was about 569.9 feet
(IGLD 1985).
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Figure 8.-- Location of Black Channel as shown on C.A. Judson's (1926) survey of East Bay Sporting
Club. Note location of Long Pond relatiye to present day channels in Sheldon Marsh.
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Figure 10. --Aerial photograph taken August 21,2000 showing channel developed along the back side of
the barrier beach at Sheldon Marsh State Nature Preserve. Lake level was about 571.8 feet (IGLD 1985).
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Figure 11.-- Photograph of wave-cut scarp eroded into clay along north side of dike. The
0.5-foot-high scarp is just below the sparsely vegetated (grass). dissected clay surface and
just back of the vegetated surface. Photograph taken December 10. 2001.
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Figure 12.-- Photograph of wave-cut scarp eroded into clay along the north side of the
dike. The blue pen is resting on the 10- to 12-inch-high, near-vertical face of the scarp.
Photograph taken December 10,2001.
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rf '1"', Kim Baker

From: Gary Obermiller

03-13-03UdI.C.

Re: Coastal Consistency comments

In response to the supplemental information filed by Barnes Nursery in the Consistency
Appeal, I have the following comments,

!

a Page 4, Appendix L-2 with John Ahl's infonnation on man-made islands is new
tome.

a Page 6, the figures on utilizing county water differs from figures submitted in
previous documents.

It may not be relative to this particular procedural issue but there are several false
statements within the new document that may have been addressed in previous comments
but I will submit them again.

0

0

Page 2 under Plant Species: The channel may act as a barrier to colonies of
pllfagmites south of the channel but no mention is made of the phragmites that is
colonizing on the spoil dike which will promote a rapid spread ofphragmites
directly int'? the interior of Sheldon Marsh during low water levels as we are
expenencmg now.
Page 3, second paragraph: Claim that vegetation has held dike itl place is false.
We have photographs of the gradual erosion on the north face of the dike' into
Sheldon Marsh State Nature Preserve.
Page 4, second paragraph: The appellants claim that there is water in the channel
only when there is water in the marsh is false. In August of2002 during drought
conditions with a set up of south witlds the marsh was entirely without water and
the channel retained a consistent level of water during the entire month.
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Ohio Department of Natural Resources

James R. Morris. Chief
Division of Water

MEMORANDUM

To: Kim Baker, REALM

3RFrom Jim Raab, Division of Waterf .

Date: March 12, 2003

Barnes NurserySubject:

I have looked through the Barnes' Consistency Appeal letter dated December 3,2002 as requested.
have the following comments concerning that letter:

The letter states that Tibboles drilled 3 wells in 1983 and that well logs are on file with our office. I have
searched our water well log database and paper well log files. We do not have the well records for Barnes
Nursery in our files. Well logs should have been filed by Tibboles but were never filed. I have left
numerous messages for Tibboles Well Drilling but have not received a return call.

We know this is a marginal area for water quality from the carbonate (limestone) aquifer. We were not
aware that Barnes had tried to drill water wells since we never received the well logs. On page 5 of the
December 2 letter, it states that each of the 250-foot deep wells produced "only a trace of water and sulfur
gas from the shale bedrock." These wells might not have been drilled deep enough to penetrate an
adequate thickness of the carbonate aquifer present below the shale.

["

ti
The publication referenced on Page 5 of the letter (Ohio Department of Natural Resources, Division of
Geological Survey Bulletin No. 44, Geology of Water in Ohio) was written in 1943. The geology of this
region changes west of Huron. The shale bedrock thins in a westerly direction. We have newer maps of
the ground water resources for Ohio. The Ground Water Resources map for Erie County, published in
1986, does show the Barnes property in a marginal ground water area but they are close to the contact
where the carbonate aquifer yields a few hundred gallons per minute. The state aquifer map, which was
completed in 2000, indicates that the carbonate aquifer has the potential of yielding 25-100 gallons per
minute on the northwestern edge of the Bames Nursery property. I have enclosed a map showing where
we have mapped the carbonate aquifer having the potential of yielding 25-100 gallons per minute. I
believe the boundary cuts through the northwestern edge of the Barnes Nursery. Even though the water
might not be adequate for human consumption without treatment, we do not know if it would be adequate
for irrigation water. Without any conclusive data, we recommend that a well be drilled on the
northwestern side of the Barnes' property and a pumping test be conducted. A water sample can also be

collected and analyzed.

If you have any questions, please let me know

(61-1)265-6717

cc: Cynthia Frazzini, REALM
John Bartley, REALM

,;;';', .:.,,-
~

I C)Jl) Fountain Square Court. (~olumbu~. Ohio 43224-13336
l
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From: John & Kim Marshall [marshall@johnstown.net]
Sent: Friday, February 21, 2003 3:28 PM
To: bill.moody@dnr.state.oh.us; scott.zody@dnr.state.oh.us;paul.baldridge@dnr.state.oh.us; 

david.mackey@dnr.state.oh.us;
randy.bournique@epa.state.oh.us; cfrazzini@ag.state.oh.us
Cc: nancy.strayer@dnr.state.oh.us
Subject: Barnes Nursery news

Gary Obermiller, DNAP, met with Jack Meyers, Erie County Sanitary Engineer,
yesterday to discuss the transition of the NASA pump station to the Erie
County Engineer's Office for water supply purposes. The Erie County
Engineer's office indicated to Gary that they anticipate that the pump
station will be on-line for use by fall, and that the Engineer's office
would be more than willing to construct a tap into the aqueduct on Barnes
Nursery property to provide raw water for the nursery operation.

This development appears to be a viable alternative for water supply to the
nursery, would cost considerably less than bringing water from the existing
Erie County water plant and would give Barnes Nursery a sour~e of untreated
(nonchlorinated) water.

FYI

Kim
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r
From: Bob Puzak [mailto:Robert.M.Puzak@nasa.gov]
Sent: Friday, February 28, 2003 8:06 AM
To: Jack Meyers
Subject: Re: Rye Beach Intake

!
The agreement probably will not allow any modifications to the existing
piping system unless approved by NASA. I am sure when the time comes we
can deal with that issue in the agreement.

Bob

f

f r

At 03:49 PM 02/27/2003 -0500, you wrote:
>Hi Bob
>
>Gary Obermiller, ODNR asked me to work up a cost to sell tap and raw water
>to Barnes Nursery. If we are able to get an agreement with NASA Federal
Gov
>to use this intake, pump station and raw water line.. ..do you see any
reason
>that would prevent Erie County from selling raw water directly from the
>aqueduct for irrigation purposes?
>

>Sincerely,
>
>Jack R. Meyers, P.E.
>Erie County Sanitary Engineer
>554 River Road
>P.O. Box 549
>Huron, OH 44839
>(419)433-7303 -phone
>(419) 433-6214 -fax

u
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DOwner

STATE OF OHIO
WATER WITHDRAWAL

FACILITY REGISTRAT
;: AUTHORITY: Ohio Revised Code Section 1521.16 requires that,a.'1Y owner_of a facility. or combination of facilities"withthe capacity to

withdraw more than 100,000 gallons of water daily, register such facilities with the Ohio Department of Natural Resources, Division of Water., ,
r 100,000 Gallons Per Day (GPO) = 0.1 Million Gallons Per Day (MGD) = 4200 Gallons Per Hour (GPH) = 70 Gallons Per Minute (GPM).
!: ~~=~~~; WATER WITHDRAWAL FACIliTY --~-

Owner's Name ContaCt Person (If other than owner)

.= "KoB~«r W. 13AIZ.JJG"," -= JA.RIlf:'r '5- BA~1Jt"<;-

.Comb:~~-=- kl../t~-,,".. -r-. Company Name --
..-,.,r:- ~.~ r:~ I'" VK~i:..ey I ~~. -BA~,;s !\JuRs';Rv I -.rJ.1c.. '-
Mailing Address Mailing Address

.-~'Sll W. (!LE:UG"-AILIO RoAD! -.357/ W. t!l..Et.lEt..AAJ/) O~A.I'/
.Cit y, State. Zi p City, State, Zip
:-- -Hu~lJ, (c")H "f~3q I -.rlD~"'~ c;H ~~
f. Phone Phone

~~
!""'"' The annual withdrawal report form should be sent to

(Check one)

GW% SW%

)

WATER USE

Public Water Supply
Community
Non-community
(OEPA H -

Agricultural
livestock Watering
Crop (rrigation
~rrurf/Landsc3ping

Industrial
Process Water
Cooling Water

Power Generation
Nuclear
Thermoelectric
Hydroelectric

~

u

3. WATER WITHDRAWAL FACILITY CAPACITY

GROUND.WATER SOURCES
Total number of wells -A-
Total withdrawal capacity of all wells

GPO or MGD (Circle one)

SURFACE. WATER SOURCES
Total number of surface-water intakes t
Total withdrawal capacity of all intakes r.S'8 ~

GPO or @!}) (Circle one)r l'

l i
DNA 7804 (01/90)

~, ;.:~

NOTE: Total withdrawal capacity is the sum of the withdrawal capacity for all wells and surface water intakes combined.

Was construction of this facility completed :forc January I, 1~9_0~ -L ~cs -= No /:=;) J

Name of facility ::&t ~~:~;: --I r:i3 r/R I-/'.;.:s d.:..( I(>.s r;::- J<. I{ \&

4. SUPPLY SOURCES



FOR EACH WEll

PROVIDE THE FOllOWING:
FOR EACH SURFACe-WATER INTAKE

PROVIDE THE FOllOWING:

A. OWner's intake number ..1
Intake capacity i .:5"~~ GPD or~CirCle one)
Name of body of water ~~~yt ~y L-~ c- -

£~I C-

A. Owner's well number N ! A- ---
Well capacity GPD or MGD (Circle one)
Well log number (or copy 01 well log) .
Well depth (ft) Well diameter (in)

AQUiFER UTlUZED (Check one)

0 Sand 0 Shale (Sh)
0 Sandstone (SS) 0 Interbedded SS, LS, Sh
0 Sand and gravel 0 Underground mine
0 Limestone (LS) IDolom~e 0 Other

LOCATION OF WELL

SOURCEUTIUZED (Check one)

0 River, stream, or drainage ditch

~Lake, pond, quarry, orr!servoir-
0 Other

/¥-e- "

LOCATION OF INTAKE

Section

County EriE-
Township ~m" Section
Nearest City or Town ~~ ~~ =: ~ ~~ rn;J~:
Provide written description of intaKe location.

.CUt' I ,,-\-.k.e..., c.\ "",~ IS Icc-.~ on tl,c.. r1CN+a ~."..:: 
~ a:r~.:..;..~~JA~~ J:!:i::::.' ';:';=-:;

County -

Township
Nearest City or Town

Provide written description of well location.

r:

B. Owner's well number N!A

Well capacity --GPO or MGD (Circle one)

Well log number (or copy of well log) -

Well depth (ft) Well diameter

B. Owner's intake number ""VA-

(in)

AQUIFER UTILIZED (Check one)

0 Sand 0 Shale (Sh)
0 Sandstone (SS) 0 Interbedded SS, LS, Sh
0 Sand and gravel 0 Underground mine
0 Limestone (LS) IDolomite 0 Other

LOCATION OF WELL

SOURCE UTILIZED (Check one)

0 River, stream, or drainage ditch

0 Lake, pond, quarry, or reservoir

0 Other

.

LOCATION OF INTAKE

Section Section

u

County -

Township
Nearest City or Town

Provide written description 01 well location.

County -

Township
Nearest City or Town

Provide written description 01 intake location.

u
C. Owner's intake number

Intake capacity -

Name of body of water[ r

C. Owner's well number 1..1 fA-
Well capacity .-I i'~ I -GPO or MGO (Circle one)

Well log number (or copy of well log) -

"Jell depth (It) Well diameter

==~~==GPD~r MGD (Circle one)

(in)

r
SOURCE UTILIZED (Check one)

0 River, stream, or drainage ditch
0 Lake, pond, quarry. or reservoir

0 Other

;
j

AQUIFER UTlUZED (Check one)

0 Sand 0 Shale (Sh)
0 Sandstone (55) 0 Interbedded 55, LS, Sh

0 Sand and gravel 0 Underground mine
0 Limeslone (LS) IDolomite 0 Other

LOCATION OF WELL

u
LOCATION OF INTAKE

SectionSection
County -
Township
Nearest City or Town
Provide written description 01 intake location.

County -
Township
Nearest City or Town

Provide written description 01 well location.

..

(Note: Usc additional sheeu if necessary)(Note: Use additional sheets if necessary)
2

I

~lL;;.- .,~

Intake capacity. ' GPO or MGO (Circle one)

Name of body of water



r .
i J' ~ .

:i;!--; ."';.~

~ Water Withdrawal Report for the Year Ending December 31, 2001
" According to our records,

' Th CONTACT. Ii ted-e 18 8 as:

JARRET S. BARNES
BARNES NURSERY, INC
3511 W. CLEVELAND RD
HURON .

Make Corrections Below

f'
I OH 44839

Phone: 

419/433-5525

OWl'TER .
Ii ted18 8 as:

ROBERT W. BARNES
BARNES NURSERY I INC
3511 W. CLEVELAND RD
HURON

The Make Corrections Below
~

f "
I OR 44839

Phone: 

419/433-5525

Please make any corrections or changes to the listed OWNER and ~ONTACT information in the space provided to
,. the right of the address.

[I.
Facility Name and Withdrawal Mode: Please make any changes next to the well or intake number(s).

BARNES NURSERY
Registration Number: 02091 Registration Date: 6/25/2001
Well Number: Intake Number:

0 PUMP#1

~
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~
W J'EIWRAWALS -';~~;;(~~~":~~.":*" :;.;,~..,.

.GROUND WATER

~IAN.

FBB~ ~MARalf:;mn. ~:"MAY 1UNE ~'I;""--.'t~:I'
: ~r:.J;~\~:

JULY AUG. SEPr.

~:;:~
'..0

1 SOURCE

!. .WELL NO.

f .WELL NO.
j:
! : WELL NO.

!

-WELL NO. !
r I
f'~1

WELL NO.

WELL NO.

~N~
f ' WELL NO.

WELL NO.

t WELLNO~

WELL NO.

TOTAL G~

MAXIMUM!

I~

~INIMUM
..

DAYS IN
,OPERATION

r~

roTA.LoPER:A110N DAYS

SURFACE WATER (in Units of Millions of Gallons)
FEB,_IMARCHj_~j MAY[~I JULY I AUG.I~SEPT. OCTo_I NOY.

.~1~\b
0,+!

DEC.

0

0

0

~~

0

(:)

~1~~~

()

~p~

10 I

S,i(J:l;1.1

0

:~

0

~. '-1111."
0

l\-;-~~Q\.~
0 0:Q

V

0
0

0 0

0

0

()

CJ

0

0 00

0

0

0

()

0

()

0

0 0

0

0

0

~

0

D ()0

0 \.1~~\1'o.~t;'

~~..~~I.§~

,?tS')'q,~

~.'1ft~'

1-1,~1e;'1

~~5:i~.2~~J~~t;\c.

()

.1;2«1\1'"~~.~sL2D~

0

, 

t1~1q~

,lXx:%t:JI

"'3\

Q.
D

.01"'11').bl!
0

~~

I ~l

~!

DAYS IN
OPERATION

~

0 -; ~l 100 ~b~\ 0

2' 

c;-"
Are surface water and ground water withdrawal amounts based on metered readings? ~ no (circle one) If "no," how were the reported withdrawal
amounts determined? (Attach separate sheet, if necessary) 1.:-/

, .c,,- '~
.(Attaclfseparate shee~ qnec,essary) '..,,:: ,,;...;:..'~.;' :.:;;... 1

NOTE:
If "no,"

(y~s no (circle one)
Ifnecdcd; a ~ registration fOnD will be forwarded to you so that you may

(i~::)~;:~..; '. ::.:, ' ..c'.. :::~'.';~ ~}~--

"ft1:-:-
~~,~,.,

:' ;:;:

;1~;~~1;;1

Owner
f",i'l:l:

'~":~~:~':~;:'..

.~

t";:;.)J;:-;ldi~;J.I,A.,



BOB TAFT, GOVERNOR

r '

j
i,

James R. Morris. Chief
Division of Water

r!
;.

December 20, 2002

Dear Water Withdrawer:

Enclosed is your 2002 annual report fonn for the water withdrawal facility that is registered
\vith the Ohio Department of Natural Resources, Division of Water. You are listed as the contact
person for this facility. As legally required by Section 1521.16 of the Ohio Revised Code, all
registered facilities must submit annual reports listing actual water withdrawals and return flows.
Please complete and return the report to the Division of Water by March 1,2003. For your
convenience, a postage-paid, return envelope is enclosed. The instructions for completing the
annual report fonn are on the reverse side of this letter.

All registered facilities are encouraged to accurately meter or measure their water
withdrawals and return flows. Realizing that not all facilities have this capability, those without
metering devices should provide the information to the best of their ability. Keeping records
throughout the year should facilitate the completion of the annual withdrawal reporting
requirement.

Thank you for your cooperation. If you have questions, please call Jason Remich of the
Division of Water at (614) 265-6744. For additional information and annual report forms please
visit the Division of Water's web site at:

bttp://ww,v.dnr.state.ob.us/water/wate:rinv/wwfrprog/

Sincerely,

((". J\ {.~_..:-1

James R. Morris, P.E.
Chief, Division of Water

u
JRM\jdr
Attachment
Reporting Instructions on Back

cc: David Cashell, Division of Water
Joan Weiser, Chief Counsel

, .
I. J

1939 Fountain Square Court, Columbus, Ohio 43224-1385 (614-265-6717)
JJt, DNA 0001



Barnes Nursery, Response to Newspaper Reportersr .

Cynthia K. Frazzini

From: Montone, Michael G LRB [Michael.G.Montone@LRB01.usace.army.mil]

Sent: Tuesday, April 01, 2003 5:36 PM

To: annrichardson@sanduskyregister.com; jallen@morningjournal.com; smurphy@theblade.com

Cc: SharonLBar@aol.com; Steven D. Bell; 'Frazzini, Cindy'; Paul.Baldridge@dnr.state.oh.us;
megan_sullivan@fws.gov; Gorski. Wayne@epamail.epa.gov

Subject: Barnes Nursery, Response to Newspaper Reporters

Importance: High

Ann, Rich and Steve,

I received a voice mail messages from each of you regarding Barnes Nursery
while I was out of the office yesterday. You requested comments from the
Corps regarding reports that Mr. Barnes is allegedly terminating his appeal
process with respect to the Ohio Environmental Protection Agency (OEPA)
denial of Section 401 Water Quality Certification (WQC) for his project, and
how the Corps will respond.

f ~

r x

L.

On December 7, 2001 we issued a PROVISIONAL Department of the Army
permit to Barnes Nursery, authorizing Mr. Barnes to maintain the existing
irrigation channel with proposed modifications and mitigation measures to
compensate for the temporary and permanent impacts to waters of the US
along the southern shoreline of East Sandusky Bay, adjacent to, and south of
Sheldon Marsh State Nature Preserve.

This Department of the Army permit is provisional until a Coastal Zone
Management, Federal consistency determination (CZM) has been issued by
the Ohio Department of Natural Resources and wac has been issued by the
OEPA. According to our records, both of these state approvals have been
denied and Mr. Barnes is engaged'in two separate appeal processes.

j
At this time, we have not received any correspondence from Mr. Barnes, or
any state or federal agency addressing a final decision for either of these
appeal processes. If the Corps should receive any correspondence from a
state or federal agency notifying us of a final decision with respect to CZM or
wac, we will carefully review the agency's decision, and all elements of the
project, before making an informed decision on how to proceed.

"

y"
j

A summary of past Corps actions on this file including the Environmental
Assessment documenting our rationale for issuing a provisional permit can be
viewed at http://www .Irb.usace.army .mil/orgs/reg/uE~QQQQf~~

Thank you,J

tv1ike Montone

1

:i

4/2/2003


